SUPREME COURT REPORT

BY DAVID G SAVAGE

A conservative Su-
preme Court ended its term
this year sounding anything
but.

Instead, moving aggres-
sively to end sexual harass-
ment, the justices told the
nation’s employers they
must rid their ranks of abu-
sive supervisors Companies
that fail to do so must pay
the price for workplace ha-
rassment, even il they are
not aware of i}, the Court
said.

And victims of such ha-
rassment were told they
could successfully sue their
companies, even il they did
not suffer a direct job loss
and even if they failed to
complain about; the abuse.

Moreover, the Court
opened the door to a new era
of anti-discrimination protec-
tion for the milliens of Americans
who have a disease or physical im-
pairment. In their first decision in-
terpreting the Americans With Dis-
abilities Act, the justices defined the
law broadly to protect those with a
disease or condition that could limit
their lives, even if they display no
symploms.

The outcome on sexual harass-
ment was surprising both for the
tenor of the decisions and the broad
coalition that stood behind them.

Seven justices ranging from Chief

dJustice William H. Rehnquist on
the right to Justice John Paul Ste-
vens on the left agreed on a com-
mon framework for deciding an
employer’s lability for workplace
harassment

The less polarized, more prag-
matic nature of this year’s Court
stands in contrast to that of a
decade ago. Then, end-of-term opin-
ions saw the justices divided into
warring ideoclogical factions that
hurled verbal volleys across a wide
divide. Now the rhetoric has cooled,
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) Protesters march
" oulside the
Supreme Court
while arguments
in Burlington v.
Elierth are heard.

and the justices seem to havg,ciu/zua% harassmeni cases were an-
voted their efforts to [ashioning a  nounced, says Cliff Palefsky, an em-
reasonable solution to a dilficult ployment lawyer from San Francis-
legal problem. As evidence of co. “In this field, big victories
their success, the rulings were don't always happen,” he
cheered both by Iiberal legal says. “These decisions are
advocates and business law- going to compel employ-
yers. ers to take affirmative
steps to prevent harass-
ment in the worlkplace ”

“Having a policy
on paper is nol good

enough,” adds Rich-

ard Seymour of the
Lawvers’ Com-
mittee for Civ-
il Rights Under
Law.

The Court's
opinions suggest
that companies
will have to prove
they had an ef-

fective, zero-toler-
ance policy on em-
ployee harassment,
not just words in a
manual

BETH ANN FARAGHER
succeeded in getting the
Court fo overturn a ruling
that permitted her former
bosses’ “frolie.”

Victary Bance

“It s a welcome
change from previous
years when the Court and
Congress often et
seemed at war
over civil rights
laws,” savs
Steven R. Sha-
piro, national
legal director
for the Ameri-
can Civil Lib-
erties Union.

Piain-
tiffs attor-
neys at a na-
tional confer-
ence on em-
ployment law in
Maonterey, Calif,
“danced in the
aisles” when the
rulings in the sex- 3
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But creating & bonanza for
plaintiffs lawyers is not the goal,
the Court insisted The primary ob-
jective of the anti-discrimination
laws, said Justice David H Souter,
“5 not to provide redress but fo
avoid harm.”

In the short term, the rulings
on sexual harassment
and Apg are likely to
increase the nomber of
lawsuits against em-
ployers But over time,
experts predict, the
Court’s approach may
well diminish the vol-
ume of litigation by en-
couraging employers to
adopt strong policies
against harassment.

“We like this be-
cause it clarifies the
law,” says Robin S
Cenrad, an attorney
for the U 8 Chamber of Commerce.
“It sets a clear, bright-line stan-
dard. It says employers musi have
a strong policy against sexual ha-
rassment. It must be communicat-
ed to all the employees. And they
must have effective complaint pro-
cedures.” Companies that talke all
those steps should be able to head
off lawsuits, she says.

Justice Clarence Thomas, joined
by Justice Antonin Scalia, decried
the brave new world that his col-
leagues were creating Employers
simply cannot prevent all harass-
ment in the worlcplace “without tak-
ing extraordinary measures—con-
stant video and audio surveillance,
for example—that would revolu-
tionize the workplace in a manner
incompatible with a free sociely,”
he wrote. Employers should be H-
able for a supervisor's harassment

M-ann
“ideciding liability in fidure cases. - |

; First, if a supervisor's =" '
.- harassment resuits in the victim
suflering a “{angible employment
action, such as discharge, demotion or
undesirable reassignment,” the
company is always liable for paying
damages.

Second, even if a viciim has not

suflered a joh loss, the employer is
still generatly Hable for the

Kimberly Ellerth: Lack of
tangible loss not o factor.

" damages for this “hostile "~

only il they are found to be negli-
gent, he argued.

Thomas said his reasoning ap-
plies to both sexual harassment
cases decided on June 28, Faragher
v. Boca Ruaton, No. 97-282, and
Burlington v. Ellerth, No. 97-568

In the firsi, Beth Ann TFara-
gher, a former lifeguard,
had sued the city of Boca
Raton, Fla., because she
had been subjected to
lewd comments and grab-
bing by her beach super-
visors. The 11th U S Cir-
cuit Court of Appeals
based in Atlanta had
ruted the city cannet be
held lHable because the
supervisors were on a
“frolic” of their own.

The High Court dis-
agreed, saying the city
was liable for this "mis-
use of supervisory authority” City
Hall had “entirely {ailed to dissemi-
nate its policy against sexual ha-
rassment,” and “made no albtempt
to keep track of the conduct” of its
supervisore, said Souter.

In the second case, Kimberly
Tllerth had sued Burlington Indus-
tries because of harassment she
allegedly suffered from sales man-
ager Ted Slowik. He advised her to
“loosen up” in the office. “You know,
Kim, Icould make your life very
hard or very easy at Burlington,”
Slowik is accused of saying after
one business meefing.

A federal judge in Chicago had
thrown out Ellerth's suit because
she had no evidence she lost a pro-
motion or suffered any retaliation
for resisting the supervisor's ad-
vances. But the Supreme Court re-
vived her suit and set it for a trial.

p 1 Wl
should be responsible for his action

1+ Third; however, the company
may head off iability or significant

environment” harassment by proving =
its innocence, ;

The employer must show il tock
“reasonable care to prevent harassing
behavior,” that it respended promptly
to any hints of trouble, and that the
plaintiff “anreasonably failed" to
comydain about abuse

—Pavid & Savage
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“Although Ellerth has not al-
leged she suffered a tangible em-
ployment action at the hands of
Slowik, this is not dispositive,” said
Justice Anthony M Kennedy “Bur-
lington is still subject Lo vicarious
liability for Slowik’s activity,” un-
less the company proves 1t did
everything possible to prevent such
harassment.

Women are not the only plain-
tiffs who will benefit by the Court's
decisions. Larlier this term in On-
cale v, Sundowner Offshore Ser-
vices, No. 96-568, the Court made
clear that sexual harassment pro-
tections also apply to men, includ-
ing men harassed by other men.

In the ADA tase, Bragdon v. Ab-
bott, No. 97-156 (June 25), the
Court’s broad interpretation of the
disabilities law appears to protect
persons with diseases such as can-
cer, heart disease, epilepsy and
diabetes, which can be disabling as
they progress.

The 5-4 ruling held that a
Maine woman who was infected
with the virus that causes AIDS
qualified for apa protection even
though she had no symptoms of the
disease.

Stricter Student Standand

But the plaintiff did not win in
all the employment rulings. Reject-
ing a claim from a Texas schoolgirl,
the Court shielded school districts
from paying damages to students
who are sexually abused by teach-
ers. Unless officials knew of the
abuse, the district is not liable, the
Court said on a 5-4 voie in Gebser v,
Lago Visto Independent School Dis-
trict, No. 96-1866.

In response, the National Wom-
en’s Law Center began a letter-
writing campaign to urge President
Clinton and congressional leaders
to amend Title 1X of the education
aid law to hold districts responsible
for harassment by their employees.

While employment lawyers pre-
dict the Court’s bright-line rulings
will eventually curb sexual harass-
ment suits, one of the decisions
could revive the nation’s most pub-
licized case of alleged harassment.

In April, a federal judge in
Arkansas threw cul Paula Jones'
lawsuit against President Clinton
because she had no evidence she
suffered a “tangible job detriment”
for rebuffing his alleged advances.
The Court’s Ellerth decision sug-
gests a victim of harassment can
win without such evidence.
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